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RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was held in this
cause in Tall ahassee, Florida, on April 21, 2006, before Ella
Jane P. Davis, a duly-assigned Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

Whet her Respondent was properly term nated by Petitioner
for just cause or is entitled to reinstatenent with back pay and
benefits.

PRELI M NARY STATEMENT

This cause arises froma referral of the case by Florida
Agricul tural and Mechanical University (FAMJ) to the D vision of
Adm ni strative Hearings on or about February 17, 2006.

By this referral and the absence of any pre-trial notions
in opposition to the initiating "Petition Against Term nation of
Enpl oynment, Demand for Evidentiary Hearing," FAMJ has subm tted
to the jurisdiction of the Division of Adm nistrative Hearings
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

A di sput ed-fact hearing was held April 21, 2006.

At the comrencenent of hearing, M. Barnes' Mtion in
Limine and FAMJ s Motion in Limne were each argued. Both
Moti ons were denied w thout prejudice.

Because by this case, FAMJ seeks to term nate M. Barnes

and such term nation would change the status quo, it was orally

rul ed, over objection, that FAMJ had the duty to go forward and
prove its entitlenent to termnate M. Barnes. The parties
stipulated that the burden of proof herein was “by a

preponderance of the evidence.” See Florida Departnent of




Transportation v. J. W C., Inc., 396 So. 2d 778 (Fla. 1°' DCA

1981)

Ei ght Joint Exhibits were adnitted in evidence. ¥

Petitioner FAMJ presented the oral testinony of John
Cotton, Dr. Kenneth Perry, and Dr. Janie Greenleaf,? and had two
exhibits admtted in evidence.

Respondent testified on his own behal f and had three
exhibits admtted in evidence.

A Transcript was filed on May 12, 2006. By agreenent, the
parties each filed Proposed Recomrended Orders on May 16, 2006.
On May 30, 2006, Respondent filed an Anended Proposed
Reconmended Order, anended only to include Transcript citations.
No notion to strike same was filed by Petitioner, and so
Respondent's Anended Proposed Recommended Order has been
considered in lieu of the original

FI NDI NGS OF FACT

1. Respondent is a 48-year-old man who was enpl oyed
bet ween 1997 and August 15, 2005 (eight years), by Petitioner
FAMJ. During that period, he had attained permanent status in
the classifications of Conputer Programmer and Seni or Conputer
Programmer in Petitioner FAMJ s Information Technol ogy (IT)
Services Unit.

2. Respondent is a nenber of an AFSCME uni on bargai ni ng

unit.



3. Petitioner reorganized its IT unit in 2004-2005. As a
result, several enployees of that unit, including Respondent,
were targeted for layoff. FAMJ s standard procedure for
advi si ng enpl oyees for the first tinme that they were being laid
off was to call themto the personnel office.

4. After returning to work fromsick | eave on August 15,
2005, Respondent was inforned that he was to report to the
personnel office that afternoon.

5. Four or five people already had been laid off, and
Respondent antici pated that he would be laid off.

6. Indeed, Respondent’s position as a Senior Conputer
Programrer Anal yst had been elimnated as a result of the
reorgani zation, but he did not know this in advance of the
August 15, 2005, neeting.

7. Wth apprehensi on, Respondent unsuccessfully attenpted
to secure a union representative to acconpany himto the
af ternoon neeting. He subsequently secured a tape recorder from
his hone, with the intent of recording the neeting.

8. The neeting turned out to be scheduled in the office of
FAMJ s Human Resources Adm nistrator. When Respondent arrived
at the neeting location, there were two canpus police officers,
John Cotton and Audrey Al exander, present. Al so in attendance
were Dr. Janie Geenl eaf, FAMJ Human Resources Adm ni strator;

Dr. Kenneth Perry, at that tinme Associate Vice-President and



Chi ef Technol ogy O ficer; and Howard Miurphy, the IT consultant
hired as special assistant to the university president

M. Murphy had done the assessnent |eading to the |ayoffs, and
it was he who had recommended whi ch enpl oyees to lay off.

9. The neeting was intended by the adm nistrators as an
initial layoff neeting, wherein Respondent woul d be presented
with a letter advising himthat he was being laid off as of that
date and of his rights under the rules governing |layoffs (the
Notice of Layoff); he would sign another |etter acknow edgi ng
that he had received the Notice of Layoff; and any questions he
had woul d be answered by those present.

10. Upon entering Dr. Greenleaf’s office, Respondent was
instructed to take a seat, and he did so. Dr. Geenleaf laid a
Noti ce of Layoff (Exhibit P-2), dated August 15, 2005, on a
table in front of him

11. Respondent then renoved his tape recorder from an
attaché case. This novenent appears to have put the other
attendees on edge, because term nations, for whatever reason,
can turn violent.

12. Respondent then placed the recorder on the table, and
announced that he intended to record the neeting. He stated

t hat anyone who did not want to be recorded could | eave.



13. Respondent testified that he had assunmed that his
behavi or woul d cause the admnistrators to end the neeting and
do what they intended to do without any input fromhim (TR-74)

14. Instead, Dr. Geenleaf told Respondent that he could
not record the neeting because she did not want to be recorded.
She told himto turn off his tape recorder. Apparently, Dr.

G eenl eaf was the only attendee who objected out | oud to being
taped. Respondent would not turn off his recorder.

15. Respondent believed that he had a right to tape the
nmeeti ng because of his status as a University Support Personnel
Services (USPS) enployee. He testified that during his
enpl oynent with FAMJ, he had attended wor kshops where he had
been allowed to record the neeting for accuracy and make his
witten report to his superiors fromthe taped record. He also
testified that he had recorded “in the open” a conversation with
a superior about a pronotion. He further testified that he had
been in neetings and hearings with an AFSCVE uni on
representati ve when adm ni strative personnel asked themto turn
of f the recorder and told them when they could turn on the
recorder. In these instances, there were apparently “on the
record” and “off the record” conversations. (TR 73-74) There
is the suggestion in Respondent’s testinony that he believed
that, in the absence of a union representative, he was entitled

to tape any neeting.



16. More than once in the August 15, 2005, neeting,
Respondent stated to the assenbl age that he had a right “as
USPS’ to record the neeting.

17. After reviewng either a statute book or | abor union
book, Dr. Greenleaf advised everyone present that the neeting
could not be recorded without all attendees’ consent.

18. Dr. Geenleaf advised Respondent that he could take
not es; have soneone present to transcribe the neeting; or have
an AFSCME uni on representative present; but that she did not
wi sh to be recorded.

19. Fromthe evidence as a whole, it appears that
Respondent believed that since he could not get a union
representative there at that tine, his only option was to tape
the neeting, but there is no evidence that he requested to
reschedul e the neeting for a tinme when he could be acconpani ed
by a union representative.

20. Dr. Geenleaf repeatedly advised Respondent that he
could not record the neeting and/or ordered himto turn off his
t ape recorder.

21. Respondent repeatedly refused to cease taping and
repeat edly advi sed the assenbl age t hat anyone who did not w sh
to be recorded could | eave.

22. At least once, Dr. Geenleaf advised Respondent that

his refusal could be construed as insubordi nati on.



23. Apparently, the volune of both Dr. Geenleaf’s and
Respondent’ s voi ces becane el evat ed.

24. Respondent’s affect was described by all the w tnesses
who testified as “defiant,” "agitated,” “adamant,” persistent,”
and/or “insistent.”

25. Dr. Geenleaf then interrupted the neeting and asked
Respondent to wait outside. Dr. Geenleaf and Dr. Perry
consul ted and deci ded that Respondent was bei ng insubordinate.
A revised letter dismssing Respondent for insubordination (the
Notice of Dismissal, Jt. Ex. 1) was drafted and signed by Dr.
Perry.

26. Wien he was permtted to return to Dr. Geenleaf’s
of fice, Respondent turned on his tape recorder again. Dr.
Greenl eaf had renoved the original |ayoff letter fromthe table
and delivered to Respondent the Notice of Dism ssal for
i nsubordi nation, also dated August 15, 2005.%

27. Respondent requested a copy of the original Notice of
Layoff, and was informed by Dr. G eenleaf that he was now
term nated for insubordination and the Notice of Layoff was
w t hdrawn. Respondent was not provided with a copy of the
Notice of Layoff.

28. Respondent was ultinmately conducted off canpus by

Oficers Cotton and Al exander w thout further incident.



29. Although Respondent was disni ssed fromFAMJ, effective
August 15, 2005, he remmined on the University' s payroll through
August 29, 2005, approximately two weeks followi ng his
dism ssal. The Notice of Dismissal retained the two week pay
provi sion that had been part of the Notice of Layoff.

30. Subsequent to his term nation by FAMJ, Respondent has
sought ot her enpl oynent, but has been unsuccessful.

CONCLUSI ONS OF LAW

31. The Division of Admnistrative Hearings has
jurisdiction of the parties and subject matter of this
proceedi ng, pursuant to Sections 120.569 and 120.57 (1), Florida
St at ut es.

32. The parties have stipulated that the burden of proof
herein is “by a preponderance of the evidence” to show that just
cause existed to term nate Respondent.?

33. FAMJ s Proposed Recommended O der acknow edges t hat
FAMJ is a public agency, subject to Section 286.011, “Florida’s
Governnent in the Sunshine Law ”

34. The undersigned al so notes that neither |ayoff
materials or disciplinary actions agai nst a permanent FAMJ
enpl oyee are specifically excluded from Chapter 119, Florida

Statutes, “The Public Records Act.”



35. FAMJ s Proposed Recommended Order cites the foll ow ng
rules: “Florida Board of Governors’ Regul ation 6C-5.955 (1)
(c)”® and “Florida A & M University Regul ations 10.337 (1),

(1), (b), and (2)(c)."?

36. Those rules and others which may be applicable to this

case include:

6C-5.955 (1)(c) - Separations From
Enpl oynent and Layof f-

(1) Separations from enpl oynent shal
be adni ni stered consistent with the
foll om ng provisions.

* k% *

(c) The Chief Admnistrative Oficer
may di smss an enpl oyee for just cause in
accordance with University rules, policies
or procedures. (Joint Ex 7)

6C3- 10. 337-Di sci plinary and Separati on
from Enpl oynent Actions for University
Support Personnel System Enpl oyees.

(1) Scope and Purpose — The purpose of
this rule is to establish mnimum standards
for supervisors and admi nistrators to use in
adm ni stering discipline for various types
of offenses committed by a University
Support Personnel System (USPS) enpl oyee.

(a) The provisions of this rule are
suppl enented by Rules 6C 5.950 and 6C- 5. 955
F.A.C. and the respective collective
bar gai ni ng agreenent for the enpl oyees who
are represented by a coll ective bargaining
agent .

(b) The follow ng guidelines and
st andards for perfornance shall govern the
manner and extent to which disciplinary
action is taken, except that greater or
| esser penalties nay be inposed, dependent
upon the seriousness of the offense and any
aggravating or mtigating circunstances.

10



The Director of University Personnel
Rel ati ons provi des gui dance to University
departnent heads and supervisors in the
adm ni stration of discipline within these
st andar ds.

(c) Delegation of Authority—
The authority to discipline enployees
resides in the President or President’s
desi gnee. The President has further
del egated the authority to departnent heads
and i nmedi ate supervisors to adm nister
witten reprimands. All other fornms of
discipline are admnistered in witing by
the President or the President’s designee.

(2) Types of Disciplinary Action

(a) Witten Reprimand—or nore serious
or repeated cases of rules infractions, the
supervi sor, warns the enployee in witing of
t he specific conduct or perfornmance standard
t hat was viol ated and pl aces the enpl oyee on
notice of the next level of discipline if
the offense is repeated or the performance
fails to inprove

(b) Suspension-This is a severe form
of discipline which may be adm nistered as a
step in progressive discipline follow ng a
witten reprimand or may be adm ni stered as
the first discipline for the comm ssion of a
serious offense. Suspension is defined as
an action taken by the University to
tenporarily relieve the enployee of duties
and pl ace the enpl oyee on | eave w t hout pay.
In an extraordinary situation, such as when
the retention of a pernmanent status USPS
enployee is likely to result in damage to
property or is likely to result ininjury to
t he enpl oyee, a fellow enpl oyee, or sone
ot her person, the enpl oyee may be suspended
i mredi atel y.

(c) Dy smssal-This is the final and
nost severe form of discipline that nay be
i nposed upon an enpl oyee. Dismissal is
defined as the action taken by the
University to separate an enpl oyee fromthe
USPS when conti nued enpl oynent woul d be
counter -productive to the operations and
wel fare of the University. D smssal may be

11



appropriate for the first discipline for a
serious offense or as the final step in
progressi ve discipline.

(3) O fenses-Standards of Disciplinary
Action. The nbst comobn occurrences are
listed below, but the list is not all-
inclusive. The disciplinary action for the
|isted of fenses have been established to
hel p assure that enpl oyees who conmm t
of fenses receive simlar treatnent in like
Ci rcunst ances.

* % %

(r) Insubordination-A deliberate and
i nexcusabl e refusal to obey a reasonabl e
order which relates to an enpl oyee’s job
function. This includes an unwillingness to
submt to authority, failure to follow ora
or witten instructions froma superi or or
an expressed refusal to obey a proper order,
as well as a deliberate failure to carry out
an order.

1. First occurrence-Witten Repri nmand

2. Second occurrence-Five (5) days
suspensi on or dism ssal

3. Third occurrence-Dismssal (Joint
Exhi bit 6; Enphasis supplied for ease of
reference)

37. This case, of necessity, also requires consideration
of Section 934.03, Florida Statutes, which provides, in
pertinent part, as foll ows:

934.93 Interception and discl osure of
wire, oral, or electronic conmunications
pr ohi bited. —

(1) Except as otherw se specifically
provided in this chapter, any person who:

(a) Intentionally intercepts,
endeavors to intercept, . . . any wre,
oral, or electronic conmunication;

* k%

12



shal | be punished as provided in subsection

(4).

38. Respondent submts that because FAMJ s activities are
subj ect to “governnent in the sunshine,” and the other attendees
at the August 15, 2005, neeting had no reasonabl e expectation of
privacy, Respondent’s term nation for insubordination because he
persisted in tape recording the layoff neeting was w thout just
cause. Respondent further asserts that Dr. Geenleaf’s order to
turn off his tape recorder was unrelated to the duties of his
job function, and therefore, Respondent’s refusal to turn off
his tape recorder, in defiance of Dr. Geenleaf’s direct order,
could not constitute “insubordination” as defined by rule.
Finally, Respondent asserts that even if his actions constituted
i nsubordi nati on as defined by rule, his behavior on August 15,
2005, constituted his first and only act of insubordination, and
therefore, termnation was a grossly excessive discipline. He
seeks reinstatenent, back pay, and benefits. In support of
t hese positions, Respondent submits the case of Dept. of

Agriculture v. Edwards, 654 So. 2d 628 (Fla. 1st DCA 1995).

39. In Edwards, a | aw enforcenent officer enployed by the
Fl ori da Departnent of Agriculture and Consumer Services, was
upset about being transferred. He decided to tape record his
supervisor. The supervisor |earned what was af oot and assi gned

several officers to investigate. These officers engaged the

13



aggri eved enpl oyee in conversation in one of their offices. A
bul ge in the enpl oyee’ s pocket turned out to be a voice-
activat ed tape recorder, which had recorded the disciplinary
investigation by the other officers. The enployee was
crimnally prosecuted by the State Attorney for violating
Section 934.03, Florida Statutes (intercepting or endeavoring to
i ntercept an oral comruni cation), and the enpl oyi ng agency

term nated him for violating agency rules, regul ations, policies
or procedures, and for exceeding his | aw enforcenent authority.
The Public Enpl oyee Rel ati ons Conm ssion (PERC) ordered the

enpl oyee reinstated. In the followng terns, the First District
Court of Appeal upheld PERC s final order which had adopted its
hearing officer’s order

W conclude that the hearing officer
was justified in finding that any subjective
expectation of privacy held by Edwards’s
supervi sors was not reasonabl e under the
circunstances of this case. W reach this
concl usi on based not on the officers’
suspi cion that Edwards would record their
statenents, but because of the nunber of
persons present when the statenents were
made, the place chosen for the interview,
and the very nature of that interview W
affirmthe Conmission’s final order
directing Edwards’ s reinstatenent, and
awar di ng back pay, attorney’'s fees, and
costs. W do so, because we conclude the
record contains conpetent, substantia
evi dence to support the Comm ssion’s
determ nation that the Departnment did not
have cause to discipline Edwards for a
viol ation of Section 934.03(1), Florida
Statutes, or for exceeding his |aw

14



enforcenent authority. It appears the
protections afforded by Section 934.03 are

i napplicable in the circunstances of this
case. For an oral comunication to fit
within the purview of chapter 934, it nust
be “uttered by a person exhibiting an
expectati on that such conmunication is not
subject to interception under circunstances
justifying such expectation.” . . . The
Conmi ssion was entitled to find that
supervising | aw enforcenent officers engaged
in the investigation and interrogation of a
subordi nate officer had no subjective
expectation of privacy in their statenents.
Since the protections of Section 934.03 do
not apply to the oral communi cations here at
i ssue, the Departnent has failed to show
cause for term nating Edwards’ s enpl oynent,
either for a rule violation or for exceeding
his | aw enforcenment authority.

40. FAMJ contends that three el enents are necessary to
bring the instant case within the paraneters of the holding in
Edwar ds whi ch concl uded that: no expectation of privacy existed
for Edwards because of the nunber of people present; the place
chosen; and the nature of the interview FAMJ submits that
because there is no evidence herein that the Respondent was, or
t hought he was, involved in a disciplinary matter, the third
el ement described as the “nature of the interview is m ssing
and Respondent is subject to termination. This distinction is
one of form not of substance, as explored hereafter.

41. FAMJ further enbraces the dissent in Edwards to the
effect that the expectation of privacy is separate and di stinct

fromthe right to be free fromelectronic interception, and

15



submts that Dr. Geenleaf had a separate right not to be
recorded. That may be a societally better construction of an
enpl oyer's rights, but it has not yet been engrafted onto our
jurisprudence.

42. The foregoi ng Findings of Fact establish that
Respondent herein was called to the August 15, 2005, neeting for
the enpl oyer’s purpose of laying himoff. |[If he were going to
be laid off, he knew he was entitled to a nunmber of rights,
sinply by virtue of being a permanent enployee, and that he was
entitled to other rights as a result of being a nenber of a
coll ective bargaining unit. He wanted to protect those rights.”

43. Herein, not only due to the nunber of persons in the
room and the | ocation of the neeting, but also for other
reasons, no one in the nmeeting could have reasonably expected
privacy. Indeed, the neeting's director, Dr. G eenleaf, advised
Respondent he coul d have yet another person cone in and take
down what was said. She even advised himhe could have a union
representative present. All the docunents involved were public
records, and the neeting was for the public purpose of managi ng
personnel within the agency's limted financial range. Any
right of confidentiality in the docunents prepared to go into
his personnel file was Respondent’s to assert, and the other
uni versity personnel present had no such right in them See

Chapter 119, Florida Statutes. Section 934.04, Florida Statutes

16



does not apply to the oral comuni cations herein. Furthernore,
unli ke M. Edwards’ situation, there is no evidence that
Respondent has been collaterally charged or prosecuted under
Section 934.04, or that he was fired by FAMJ for exceeding his
authority with regard to that statute or for violating his
agency’s rules, regulations, policies or procedures related to
that statute.

44. Respondent herein was termnated for refusing to stop
recording a neeting in which none of the participants had any
reasonabl e expectation of privacy.® At law, silence usually is
presuned to signify consent, not resistance, and neither the two
police officers nor the other two adm ni strators besi des
Dr. Geenleaf, including Respondent’s direct superior in the
line of I T conmand, voiced any opposition to Respondent’s
recording what went on in their neeting. Ganted, Dr. Geenleaf
appears to have been the university president’s designee to
acconplish the mnisterial act of a layoff, and granted,

Dr. Perry “signed off on” the Notice of Dismissal letter

Dr. Geenleaf, which cited Respondent for insubordination, but
the real issue here is: “If a superior, not in the enployee’s
regul ar chain of conmmand gives an oral order, w thout any basis
in law and unrel ated to the enpl oyee’s normal job functions, is

it insubordination if the enpl oyee refuses to obey that order?”

17



45. A point may be made that proper decorum was part of
Respondent’s job description and that a function of his job was
participation in the bureaucratic process by whi ch managenent
acconplished a layoff, but that does not render Dr. Geenleaf’s
oral order to stop recording or to turn off the recorder
reasonabl e under the circunstances. See Rule 6C3-10.337(3)(r).
Since Dr. Geenleaf's order was not reasonabl e under the
ci rcunst ances, Respondent was not guilty of insubordination, and
he shoul d not have been term nated for insubordination.

46. Respondent was never formally laid off and is entitled
to be reinstated as of the date of the inproper dismssal,
August 15, 2005. Since he was paid for two additional weeks, he
is not entitled to recover wages for that period of tine, but he
is entitled to receive all other benefits to which he was
entitled from August 15 to August 29, 2005. It also appears
t hat he has been unable to secure conmensurate enpl oynent since
August 29, 2005, at least in part because he was “di scharged for
cause” instead of nerely “laid off.” That being the case, it is
appropriate for FAMJ to correct its personnel records and
provi de him salary and benefits from August 29, 2005, until the
date of the final order herein and to institute appropriate
| ayof f procedures, if still appropriate, sinultaneously with

entry the final order.
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47. Respondent has not requested attorney’s fees and costs
in his Proposed Recommended Order, and the undersigned is
unawar e of any provision for an award of sane under the posture
of this case.

RECOMVENDATI ON

Upon the foregoing Findings of Fact and Concl usions of Law, it
i's RECOMVENDED that Florida Agricultural and Mechani cal
University enter a final order which

(1) Reinstates Respondent in his previous position as of
August 15, 2005, and corrects all personnel records to reflect
that he was not discharged for insubordination

(2) Provides himw th back pay dating from August 29,
2005, to the date of the final order

(3) Provides himwith all comensurate enpl oyee benefits
dating from August 15, 2005, to the date of the final order; and

(4) As of the date of the final order, provides himwth
all layoff rights and entitlenments appropriate to his job
position and bargaining unit under the | ayoff procedures

applicable at that date.
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DONE AND ENTERED this 2nd day of August, 2006, in

Tal | ahassee, Leon County, Florida.

fif Pl

ELLA JANE P. DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Heari ngs
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 2nd day of August, 2006.

ENDNOTES

" Although the testinony of Dr. Greenleaf suggests an

i nconsi stency due to | egislative changes in adm nistrative
structure (TR 52-54; 62-64), the parties stipulated that Joint
Exhibit Six constituted the rules of the University Support
Personnel System defining disciplinary standards at all tines
mat eri al, including defining “insubordination” (TR 24); that
Joint Exhibit Seven, constituted applicable rules distinguished
fromstandard disciplinary action (the SUS Enpl oynent Rul es) and
also were in effect at all tinmes material (TR-25); and that
Joint Exhibit Eight constituted the lay-off rule (Florida

Adm ni strative Code Rule 6C3-10.113) in effect at all tines
material (TR-25-26).

2/ The exhibits reveal this as the correct spelling of

Dr. Geenleaf’s first nane, which was apparently m s-heard by
the court reporter, and which erroneously appears in the
Transcript as “Jam e G eenleaf”.

3 The transcription of Respondent’s tape recording (Barnes
Exhibit 1) is accurate as to the contents of the actual tape
(Barnes Exhibit 2), but it is clear that neither the tape nor
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the transcript contains the entire neeting. At nost, they nay
contain what was said upon Respondent’s return fromthe outer
of fice. Respondent concedes that he turned his recorder on and
off at various tinmes during the neeting, trying only to record
when sonet hi ng was actual | y happeni ng.

4 Regardl ess thereof, the evidence herein has met the “clear
and convi nci ng” burden.

 This rule is shown on Joint Exhibit Seven, “Departnent of
Education Board of Regents, Chapter 6C-5",” the SUS Rules. See
also n. 1, and Florida Adm nistrative Code Rule 6C-5.955(1)(c).
®  None of the exhibits showthis citation. The undersigned has
assumed that FAMJ intended to cite from Joint Exhibit Six,

Fl orida Adm nistrative Code Rule 6C3-10.337. See also n. 1.

" Respondent’s Proposed Recommended Order suggests that when

Dr. Geenleaf refused to give Respondent the original |ayoff

| etter, she violated Chapter 119, Florida Statutes, and further
specul ates that Dr. Greenleaf refused to be tape recorded because
she was not in conpliance with, or was planning to not conply
with, Rule 6G5.955, regarding layoff lists, unit designations,
retention points, etc. The evidence herein is insufficient to
establish either theory, and resolution of those issues is not
necessary to resolution of the material issue presented in this
case. Those conjectures will not be addressed herein.

8 The undersigned acknow edges that the Edwards court reversed
that portion of PERC s hearing officer's order wherein he stated
that a disciplinary investigation for alleged illicit tape
recording constituted an "extension of a public neeting."
However, based on the different sequence of events, the
different situation, purposes, and applicable personnel rules
herein, and the director's offer to bring in sonmeone to
transcri be the hearing, one mght accurately describe the
instant situation as a "public neeting."
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Ant onei a Roe, Esquire

David C. Self, Esquire
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Ben R Patterson, Esquire
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Post Ofice Box 4289
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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